Citizens Information Board Submission to Review of the Mental Health Act 2001 

Introduction

The Citizens Information Board welcomes the opportunity to make this submission to the review of the Mental Health Act 2001.  This submission draws on the experiences of the Board’s National Advocacy Service for people with disabilities which includes people with mental health problems. The National Advocacy Service (NAS) provides independent, representative advocacy for vulnerable people with disabilities.  The NAS was established in January 2011 and took over the work of 46 pilot advocacy projects which were located in different community and voluntary sector organisations throughout the country. These projects have served around 5,000 clients since 2005/2006 and a proportion of these clients are people with mental health difficulties. During the first 9 months of 2011, almost 19% of cases referred to NAS were people with mental health problems.
The submission deals with a number of issues based on our experiences to date.
General

The Mental Health Act 2001 is mainly concerned with involuntary admission to, and regulation of, psychiatric hospitals and units. While it is very important to ensure that involuntary admission is subject to rigid scrutiny, it must be recognised that the vast majority of people with mental health problems are not involuntarily admitted and, indeed, are not admitted to residential care at all.  The CIB is pleased that the review invites submissions on the implementation of A Vision for Change and, therefore, on the provision of mental health services generally.  While addressing specific issues arising in relation to the 2001 Act, the review should be set in the context of the need for clarification of entitlement to all community based health services and of other legislative proposals, notably the proposed mental capacity legislation.   Appropriate legislation on mental capacity would address some of the issues which are causing concern about the Mental Health Act.
The UN Convention on the Rights of Persons with Disabilities

The CIB considers that legislation on mental health structures and services should be fully compliant with international human rights standards. The Convention on the Rights of Persons with Disabilities (CRPD) stipulates that people with disabilities (including people with mental health problems) should enjoy all human rights on an equal basis with others.  The CRPD emphasises the need to respect the right of people to make their own choices and states that each individual should be supported to make his/her own decisions and facilitated to engage with and understand the choices available and the consequences of his/her decision. 

Specific issues in relation to the Mental Health Act 2001

The process of involuntary detention

At present, the process of involuntary detention involves mainly lawyers and psychiatrists.  While it is essential that legal advice and representation be available to everyone whose involuntary detention is being considered or who has been involuntarily detained and the assessment of the illness is the domain of psychiatrists, it is also important that the process be such that the person is not overawed or stressed by its complexity.  As the majority of people who need psychiatric hospital care voluntarily avail of it, the essential issue to be examined is why a person is refusing to avail of it.  Before involuntary detention is considered, there should be an assessment of the person’s capacity to make decisions in relation to treatment.   The CIB considers that there should be a role for an advocate to assist the person through the capacity assessment and through the involuntary procedure process.  
‘Voluntary’ Detention
Feedback from NAS suggests that in some instances voluntary patients only remain as voluntary patients because they feel they have no choice in that they may feel that they will be detained involuntarily (‘sectioned’) if they don’t comply.  People can only be regarded as being voluntary patients if they have all the relevant information, have the capacity to make the decision and have genuinely consented to their admission. The Act should clearly stipulate that unless a person is detained involuntarily in accordance with the required protocols, s/he has the right to leave an inpatient unit at any time. The CIB is in broad agreement with the view of Amnesty International Ireland that voluntary patients should be given the same protection as involuntary patients under the Act. 
Best interests

Decisions should, of course, always be made in the best interests of the individual with due regard to the safety of others.  It is difficult to define “best interests” in legislation but it may be possible to set out rules on how a person’s “best interests” can be established and who should be involved in establishing this. Provision for the role and outcomes of supported decision-making is crucial in this regard (see below).  Again, the CIB would see a role for an advocate in this process.  

People with intellectual disabilities

People with intellectual disabilities should not be regarded as suffering from a mental disorder.  Some may very well suffer from a mental illness and should be treated for such but only if it is established that they do suffer from a mental illness.  

Supported Decision-Making

There should be a strong emphasis in the legislation on the concept of supported decision making as distinct from substitute decision making.  Where a person has reduced or limited capacity, supported decision making is often appropriate for everyday decisions, with substitute decision making reserved for major decisions.  In many instances, support from an appropriately trained person can enable a person to work through even a complex decision making process rather than have someone else make the decision on his/her behalf.
Consent to Treatment

The enactment of mental capacity legislation is essential in order to establish the rules about consent to treatment for people who do not have the capacity to consent. It should be noted that since capacity to consent is frequently circumstance-related, any over-riding of a person’s wishes should have inbuilt safeguards provided for in the legislation in terms of a review/ tribunal process.

Children/Young Persons

Article 7 (3) of the CRPD provides that: States Parties shall ensure that children with disabilities have the right to express their views freely on all matters affecting them, their views being given due weight in accordance with their age and maturity, on an equal basis with other children, and to be provided with disability and age-appropriate assistance to realise that right. The legislation should make provision for the rights of children and young persons to be protected in accordance with the CRPD and the UN Convention on the Rights of the Child (CRC), including, in particular, in relation to whether detention is voluntary or not. 
The CRC stipulates that every child deprived of liberty shall be separated from adults unless it is considered in the child’s best interests not to do so.  This provision is particularly pertinent in situations where a child/young person has to be admitted to an adult psychiatric unit. This practice has been criticised by the UN Committee on the Rights of the Child and by the Inspector of Mental Health Services. While the plan is to ensure that by December 2011 no child under 18 would be admitted to an adult unit, the CIB is of the view that the legislation should specifically prohibit such practice except in very exceptional circumstances. The legislation should also recognise the particular needs of young people transferring from children’s services to adult services so as to ensure continuity of services, supports and protection in accordance with their needs. 
A Vision for Change

There is widespread agreement with the proposals in A Vision for Change to provide mental health services in the community.  The implementation of these proposals requires both legislative backing and funding.  

New legislation on mental health

As already stated, the Mental Health Act effectively deals only with involuntary detention and the regulation of approved psychiatric centres.  It does not deal at all with the provision of mental health services.  The CIB would prefer to see a new Health Act which would deal with all entitlement to services.  In its absence, any new Mental Health Act should deal with all aspects of mental health including the provision of services. In particular, it should put various elements of A Vision for Change on a statutory basis.  It should set out clearly who is entitled to free and/or subsidised services in the community and what level of services will be provided.

Complaints

The Act should provide for an independent complaints mechanism for mental health services. The MHC and/or the Inspector of Mental Health Services should be given a direct role in receiving, investigating and resolving complaints relating to mental health services.

Presumption of Legal Capacity

The presumption of legal capacity should be a major emphasis in legislation.  This means that everyone has legal capacity but some people need more support than others in exercising that capacity. Capacity should be assessed in a way which is fair and appropriate and which is free from prejudices based on the fact that a person is perceived to have a mental health difficulty and/or an intellectual disability. It is important, therefore, that the legislation provides supported decision making wherever possible as well as introducing fair and accountable mechanisms for substitute decision making when involuntary detention is deemed necessary. It also requires that every assessment of a person’s capacity be about a particular decision at a particular point in time rather than in more general terms.

Integrating the Provisions of the Mental Health Act and Mental Capacity Legislation

All provisions relating to capacity under the Mental Health Act should be informed and guided by the provisions of the proposed mental capacity legislation. A Checklist of relevant factors was set out in the Scheme of the Mental Capacity Bill 2008, including the person’s past and present wishes and feelings and the beliefs and values that s/he would be likely to want to influence his/her decisions and choices.

Entitlement to services

At present, there is no clear entitlement to any of the community health services except those provided by a GP.  In a number of submissions, the CIB has argued in favour of a clear legislative statement of entitlement to health services.  The intention to clarify entitlements has been announced on numerous occasions over many years but has never materialised.  Such a clarification should apply to all health services including mental health services.

In the area of mental health, the legislation should provide, at minimum, for a right to:

· A care plan, devised by the mental health team in conjunction with the person, an advocate, family and carers;

· The services of the Community Mental Health Team and of the Rehabilitation and Recovery Team if required

· The right to an advocate.
The Act should be amended to place equal emphasis on the periodic inspection of inpatient and community-based mental health services. The Law Reform Commission has called for the introduction of standards and a related inspection system for community-based services.
  
Financing services

The CIB notes the commitment in the Programme for Government to ring fence €35 million annually to develop community mental health teams and services.  While recognising the particular difficulties which are being faced at present, the CIB considers it important that there be a clear allocation for the development of mental health services.  
Charges 
There is a need for rationalisation and clarity on the issue of charges for people living in group homes.  The present system of charging does not adequately reflect the degree of independence exercisable by residents.

Regulation of counsellors
At present, the professions of psychiatry and psychology are regulated but there are many other types of counsellors and therapists, including psychotherapists, who are not regulated.  The Health and Social Care Professionals Act 2005 allows for the regulatory system to be applied to other health and social care workers and could be used to ensure that there is appropriate regulation of people who offering services to vulnerable people.

Advocacy services

The CIB, in its submissions to both the Department of Justice and Equality and to the Joint Oireachtas Committee, has argued that the mental capacity legislation should provide for independent advocacy for people who may be vulnerable because of diminished capacity.  This clearly applies to people who have a mental illness and diminished capacity as a result.  The role of independent advocates would be particularly important to minimise any potential conflict of interest between the individual being assisted and the person providing the assistance. The National Quality Standards for Services for People with Disabilities includes provision for access to an advocate as a criterion underpinning informed decision making and consent. A Vision for Change also recognises that all users of mental health services – whether in hospitals, day centres, training centres, clinics or elsewhere – should have the right to use the services of a mental health advocate.  The 2009 Report of the Inspector of Mental Health Services noted that, while an advocacy service was available, there was limited access to it.  In particular, there was very limited service available in community based facilities.  There is a particular need for independent advocacy in the case of children/young persons to ensure that they are fully aware of their rights and are supported in asserting these rights.

Overview
The revised Mental Health Act should take full cognizance of the human rights of people with mental health problems as articulated in international conventions and should reflect Ireland’s commitment to upholding those rights. The review of the Mental Health Act 2001 should seek to integrate legislation with the laudable provisions in A Vision for Change. 
� Law Reform Commission (2009), Consultation Paper: Legal Aspects of Carers 


� The CIB has prepared a Draft Discussion Document on Personal Finances and Charges for Services in Residential Settings for People with Disabilities
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