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FAMILY INCOME SUPPLEMENT

It’s now easier to qualify!

Family Income Supplement is a weekly tax-free payment for

families including one-parent families at work on low pay.

New increased income limits in Budget 2006 mean it's now easier

to qualify.

You must work a minimum of 19 hours a week (38 hours a

fortnight) in a job expected to last at least 3 months and have

at least one dependent child.

For more information you can:

. Contact your local Social Welfare Office

. Call Social Welfare Central Information Services at

01 704 3000

. Order an information booklet from Lo-Call 1890 202 325

(open 24 hours a day, 7 days a week)

. Visit Social Welfare Website at: www.welfare.ie

or you can:

. Call the Citizens Information Phone Service at 1890 777 121

. Contact your local Citizens Information Centre

Regulation of Voluntary Organisations

There are many different kinds of voluntary organisations.  They are involved in a wide range of different activities and are difficult to classify.  Sports clubs, interest groups, trade unions are all generally voluntary organisations but we are mainly concerned here with those organisations which provide or campaign for social services.  They range from the very large service providers in, for example, the intellectual disability sector, to small local groups providing meals on wheels.  Most of these voluntary organisations are involved in some form of service provision but many are exclusively campaigning and/or co-ordinating organisations.  Most aim to provide some public benefit. Many do not describe themselves as “voluntary” organisations but prefer to describe themselves as “not for profit organisations” or “non-governmental organisations (NGOs)”.  Some qualify for tax exemptions and for tax relief on donations because they are regarded as charities.  All organisations which aim to provide a public benefit are not necessarily charities.  The legal definition of what constitutes a charity is not precise and changes in that definition have been proposed.  While most were originally largely dependent on fundraising and voluntary donations, many are now significantly grant-aided by government.  Nevertheless, fundraising remains a major activity for many and the growth in the numbers of organisations engaging in fundraising is one of the reasons why the regulation of voluntary organisations is being considered.  At EU level, there is also some concern about the regulation of voluntary organisations because they may be vulnerable to being abused for terrorist fundraising or money laundering.  Changes in the way voluntary organisations are recognised and regulated and in controls over fundraising in Ireland have been under discussion for a long time.  There have been several reports and recommendations on the issues involved.  The government has said that it intends to publish a Charities Regulation Bill this year.  Here we look at the current rules, proposals for change and recent reports on legal structure for charities.  

Reports

A number of reports which address the problems of regulation or lack of regulation of the voluntary and community sector and particularly of charities have been published.  The main ones are:

Report of the Committee on Fundraising Activities for Charitable and Other Purposes, (1990 )

Report of the Advisory Group on Charities/Fundraising Legislation, known as the Burton Report, (Department of Justice 1996) 

Supporting Voluntary Activity: a White Paper for Supporting Voluntary Activity and for Developing the Relationship between the State and the Community and Voluntary Sector, (Department of Social, Community and Family Affairs 2001)

Charity Law: The Case for Reform, published by the Law Society in 2002 

Establishing a Modern Statutory Framework for Charities (a Consultation Paper), (Department of Community, Rural and Gaeltacht Affairs 2003).  The Report on the Public Consultation in relation to this paper was published in September 2004.  These reports are available at: www.pobail.ie

The Law Reform Commission (LRC) has recently published two Consultation Papers on issues relating to the governance of charities: Consultation Paper on Charitable Trust Law – General Proposals (LRC CP 36 – 2005) and Consultation Paper on Legal Structures for Charities (LRC CP 38 – 2005).  These consultation papers contain provisional recommendations.  After a period of public consultation, the LRC will issue its final recommendations.  These reports are available at www.lawreform.ie

Legal Status of Voluntary Organisations

Voluntary organisations have a variety of legal forms.  They are not required by law to be legally incorporated bodies or have particular legal structures.  However, in practice, it would be difficult to operate without some legal structure.  The White Paper states that it is strongly recommended that community and voluntary organisations should adopt an appropriate legal framework, usually a company.  Most groups do decide to have a formal legal status and funding bodies virtually always require that organisations have, at minimum, a written constitution.  Organisations which claim tax relief as charities must have a legal form. There are three main forms of legal structure which are adopted by voluntary organisations – trusts, associations or bodies with a constitution and companies limited by guarantee.  

Voluntary and community organisations, whether they have formal legal status or not, and regardless of whether they qualify for tax relief as charities, have all the usual responsibilities if they are employers or property owners.  They are liable in the normal way for such matters as paying PRSI for their employees, deducting PAYE, adhering to employment rights legislation, respecting health and safety laws and ensuring that their premises are not a risk to the public.

Certain voluntary and community organisations may be able to get tax advantages if they meet the requirements set out in the laws governing charities.

Trusts

The law on trusts is complex.  Not all trusts are charitable.  For example, a trust in favour of an individual is not charitable.  Generally, the trustees of charitable trusts act in a voluntary capacity and they have strict legal obligations to ensure that the trust is used for the purposes intended.  In general, trustees are not entitled to be paid for their work as trustees unless the instrument setting up the trust expressly provides for this.  They may get expenses.  At present anyone can be a trustee but the Law Reform Commission has proposed that only adults should be allowed act as trustees and that the proposed Regulator of Charities should have powers to assess the suitability of people to act as trustees.  It makes a range of recommendations in relation to the appointment, disqualification, retirement and removal of trustees. 

In order to get tax exemption, the Revenue Commissioners require that there be at least three trustees who are not related to each other and the majority must be living in the country.  
Associations

Many smaller voluntary organisations have a constitution and are not established as companies.  They are sometimes referred to as unincorporated bodies – that simply means they are not companies.  The constitution usually sets out the aims of the organisation and how it is to be governed.  Each organisation may choose how it is to be governed but, if it wants to qualify for tax relief as a charity, it must meet the Revenue Commissioners requirements – see below.  This means, among other things, that it must have at least three officers who are not related and a majority must live in the country.  

The LRC recommends that there should be a minimum of three officers. 

Companies

Voluntary organisations which constitute themselves as companies usually take the form of companies limited by guarantee and not having a share capital.  They are subject to the usual company law rules including filing annual returns with the Companies Office.  However, companies under the control of a recognised religion (recognised in the Constitution) do not have to submit company accounts.  

A company limited by guarantee may have unlimited membership but must have a minimum of not less than seven members and it must have at least two directors.  The LRC recommends that companies which are charities should have at least three directors.

Incorporation as a company can provide some protection to the members against certain liabilities but it does not give complete protection.  The directors of companies have various statutory responsibilities.  The majority of the larger organisations are companies mainly because of the advantages of limited liability.   

What is a Charity?

The current legal definition of a charity derives from very old laws and a court case in the 19th century.  The Charities Acts of 1961 and 1973 do not define a charity - they are concerned with particular aspects of charity activity and are only marginally relevant in the context of charities and tax.

The original legislation on which the definition of charity is based was passed in England in 1601 and applied to Ireland in 1634.  The 1601 Act has an interesting list of activities which were then considered charitable, for example, the repair of bridges, ports and havens and the marriage of poor maids.

In a court case (Pemsel 1891) charities were classified under four main headings.  These are the headings which are used by the Revenue Commissioners to decide to allow or not to allow tax exemption. An organisation may be recognised as eligible for tax exemption if its purposes are for one of the following:

· the relief of poverty

· the advancement of religion

· the advancement of education

· other purposes beneficial to the community

The public perception of a charity may not always be the same as the legal perception.  Some campaigning organisations do not fit this definition but the public may regard them as broadly charitable.  Co-ordinating organisations may not themselves be charities even if all of their members are: co-ordination in itself is not regarded as a charitable activity. 

Some self-help groups, community development and community enterprise groups do not meet the requirements to be regarded as charities.

In all the categories there must be a public benefit.  For example, if the aim is to benefit one person, the organisation is not legally a charity.

The first three categories are fairly straightforward.  Most of the difficult issues arise in the fourth category - what constitutes purposes beneficial to the community is not always easy to decide.  

“Registered” Charities

There is no such thing as a registered charity in Ireland.  There is no requirement that charities register nor is there any facility for them to do so.  Some organisations do state on their notepaper that they are registered charities or give what they describe as their registered charity number.  This is incorrect.  The number is usually the charity number allocated by the Revenue Commissioners (CHY number) which recognises that the organisation is a charity for the purposes of the tax laws.  It does not make it a “registered charity” and it does not involve the Revenue Commissioners having any supervisory role.  In England and Wales, charities are obliged to register with the Charity Commissioners who exercise a supervisory role.  It is accurate for these charities – some of which also operate in Ireland - to describe themselves as registered charities.

There is no register of charities available in Ireland.  The Revenue Commissioners have a list of the organisations which qualify for charities tax relief and a list of those organisations which meet the conditions for tax relief on donations.  These are probably the most extensive listings of charitable bodies available.

www.revenue.ie

Regulation of Charities

There is at present no one regulatory body for charities.  A number of bodies exercise a degree of supervision and provide some advice and assistance.  

The Attorney General has a role as the protector of charities.  The Revenue

Commissioners do not regulate charities – they do decide whether or not organisations meet the rules for tax exemption.  The Office of Director of Corporate Enforcement has a role in regulating those charities which are companies but this is only in relation to their duties as companies, not their duties as charities.

The Commissioners of Charitable Donations and Bequests has a range of functions to facilitate charities but it is not a regulatory body.  Its functions include appointing trustees if necessary, making other arrangements for trustees and dealing with cy-près applications.  (Cy-près applications arise when a charitable trust cannot be implemented in accordance with its original intention.  The funds may be allocated to a charity which is as near as possible to that intention. For example, if a trust was established to fund a school and that school has now closed, the funds may be allocated to a similar school.)  It has established a Common Investment Fund for small charitable trusts. This enables them to pool their funds and get the advantages of a larger investment.

Proposals for Regulation of Charities

Several of the reports mentioned above make proposals for the better regulation of charities.  The Department of Community, Rural and Gaeltacht Affairs’ Consultation Paper (which draws on proposals in some of the other reports) proposed that legislation would be introduced to provide for an integrated system of registration and regulation (including regulation of charitable fundraising) as well as supervision and support of registered charities.  This legislation would include clear statutory guidance on the definition of charity.  

It suggested that “charitable purposes” could cover:

· the advancement of health 

· the advancement of education

· the advancement of community welfare, which would include the prevention and relief of poverty, distress or disadvantage; the care, support and protection of older people and people with a disability; the care, support and protection of children and young people, and the promotion of community development;  

· the advancement of religion

· the advancement of the natural environment

· other purposes beneficial to the community, which would include the prevention and relief of suffering of animals; the promotion and fostering of culture and the care, preservation and protection of the Irish heritage

The statutory functions of the regulatory body (the Charities Regulator) which the paper proposes should be called Caradas could include:

· deciding on charitable status 

· maintaining a register of charities

· ensuring the public accountability of charities

· regulating and monitoring of charities, including their fundraising activities 

· providing guidance to trustees and directors of charities 

· protecting the public interest by monitoring and investigating possible abuses 

· issuing performance reports on areas of the charities sector

Fundraising by Charities

The proposed legislation should deal with the rules on fundraising.  These rules should be clarified and charities would be obliged to account for their fundraising activities.

Governance of Charities

The consultation paper proposed that the law on the governance of charities should be codified.  The Law Reform Commission agreed to help the Department of Community, Rural and Gaeltacht Affairs (DCRGA) on the issues raised about governance and has now produced two consultation papers on the issues.

EU Proposals

The European Commission has issued a Draft Recommendation to Member States regarding a Code of Conduct for Non-Profit Organisations.  This recommendation says that member states should review the adequacy of laws and regulations that relate to organisations or bodies that can be abused for the financing of terrorism. 

Proposed New Legal Structures for Voluntary Organisations

It is widely accepted that none of the currently available legal structures is ideal for voluntary organisations and particularly so for charities.  Organisations become companies mainly to ensure limited liability protection and to meet the requirements of funders that they have an appropriate legal structure.  Company law has been developed to facilitate business and commercial activities, not charitable activities.

The White Paper states that the government accepts the need for a more modern legal framework for these organisations and this is re-iterated in the DCRGA’s consultation paper.
Designated Activity Companies

The Company Law Review Group (which issued its report in 2002) has recommended that there should be a new legal vehicle for bodies wishing to maintain clearly defined objects known as Designated Activity Companies (DACs).  This would seem to be suitable for organisations such as community development or community enterprise organisations which do not qualify as charities.  The DCRGA’s consultation paper suggested it might be possible for a special form of DAC - a Charitable Designated Activity Company (CDAC) - to be created specifically and exclusively for charities and existing charities could have the option of converting to this new legal structure.

Proposed New Legal Structure for Charities

The Law Reform Commission (LRC) has published a consultation paper on Legal Structures for Charities.  As has been pointed out above, all groups which are set up for the public benefit or are not for profit are not necessarily charities.  The LRC paper deals only with charities and not with these other groups.  

The LRC proposes that a new legal structure for charities should be introduced.  This would be called the Charitable Incorporated Organisation (CIO).  The proposed CIO should be designed specifically to meet the needs of charities and to counteract the disadvantages associated with the existing legal structures.  

The proposed CIO structure should provide a separate legal entity for its members and there would be limited liability.  There should be a minimum number of three charity trustees whose duty of care would be consistent with that contained in the proposed legislation on the regulation of charities.  A model constitution should be designed in consultation with the charity sector.

The LRC also recommends that the proposed legislation on the regulation of charities should contain provisions relating to:

· the simple conversion of existing charities to the proposed CIO structure

· the amalgamation of charities

· the transfer of property, rights and liabilities to another organisation with similar objectives

· winding-up, insolvency or dissolution

The LRC considers that charities which carry out trading activities and are able to retain tax relief under the present rules should also be able to be CIOs.  Charities whose trading activities do not meet these requirements should not be able to be a CIO but should be subject to the usual company law. 

Charities established as CIOs would be subject to similar reporting and accounting standards as apply to companies but these would be monitored by the proposed Charities Regulator – they would have to make annual returns and annual reports.

Exemption from Taxes

Organisations may be exempt from various taxes if they satisfy the Revenue Commissioners that they are legally charities.  A number of organisations also get exemption from taxes without having to establish that they are charities.  For example, bodies which have consultative status with the UN or the Council of Europe and which have as their sole aim the promotion or observance of the Universal Declaration of Human Rights or the implementation of the European Convention for the Protection of Human Rights and Fundamental Freedoms have the same income tax exemptions as charities.  There are also tax exemptions available to groups such as sporting bodies and  trade unions but we are not concerned with these here.

When an organisation applies to the Revenue Commissioners to be regarded as a charity, it is not applying for charitable status or to be registered as a charity, it is simply applying for exemption from certain taxes and to enable it to qualify for tax relief on donations.

What the Revenue Commissioners do is decide whether or not a particular organisation has been established for charitable purposes.  They do this on the basis of the objects of the organisation.  If those objects are deemed to be charitable, then the Revenue establishes if the income and property of the organisation is applicable to and is actually applied for charitable purposes only.  If the organisation meets the conditions then it is allocated a CHY number - this means that it is exempt from various taxes and, if it meets various other conditions, may qualify for tax relief on donations to it.  How the exemptions work in practice and the rules governing tax relief on donations are explained below.  

Using the Income for Charitable Purposes

The income of the charity must be used for charitable purposes, as defined above - this is an absolute rule in order to get tax exemption.  An organisation which is regarded as charitable would fail to get tax exemption if its funds were used for other purposes.  Charities may not accumulate significant funds as this may not be using the income for charitable purposes – in practice, the Revenue Commissioners allow the accumulation of funds for more than two years only if they are for a specific charitable purposes and the organisation gets specific approval from them.  If the charity is legally established as a trust, it is also a breach of the trust if the income is not used for charitable purposes.  

How an Organisation gets Exemption

An organisation which is charitable and wants to avail of the tax exemptions must apply to the Charities Section of the Revenue Commissioners.  You should send them the rules of the organisation - these may be in the form of a constitution, a deed of trust or a memorandum and articles of association.  The objects of the organisation must be clearly stated.  In order to get tax exemption, the principal objects must be charitable and any other objects which are not themselves charitable must be subsidiary to, and exclusively in support of, the principal objects.  

There are certain standard clauses in the rules which the Revenue Commissioners consider are essential for the award of tax exemption.  These include

· the income, assets or profits may not be distributed to the members

· annual audited accounts must be kept and made available to the Revenue Commissioners on request

· fees and/or salaries may not be paid to officers or directors in that capacity.  This does not prevent an organisation from paying, for example, an accountant or solicitor who is on the board, for professional services.  He/she cannot be paid for simply being on the board or, for example, signing the cheques as a board member.

· a provision for the winding up of the organisation and the transfer of assets to a similar body 

· a provision requiring Revenue approval for any changes in the rules

The Charities Section has standard clauses available to organisations to help them draw up their constitution or articles of association in the required manner.  

Other information which you should give to the Revenue Commissioners includes a copy of your most recent accounts, background information on when the organisation was founded, its activities to date and future plans. 

If you get tax exemption, it is the policy to award it for 18 months initially.  At that stage, the Revenue Commissioners conduct a type of audit to ensure that all the conditions are being met.  (Audits may, of course, be conducted at any time.)  Generally small organisations must submit a copy of the first year’s financial accounts and those with an income of over €50,000 must submit audited accounts.

Established in Ireland

In general, a charity must be established in Ireland in order to get the tax exemptions.  This does not mean that foreign-based charities may not qualify but, in order to do so, they must have an activities base in Ireland.

Exemption from Income Tax

A charity may be exempted from income tax (Section 207 of the Taxes Consolidation Act 1997) if the income is applicable to charitable purposes and is actually applied to charitable purposes.  Charities may receive income under a variety of different guises.  There is no overall exemption from all income tax but, in general, most of the income of charities is not subject to income tax.  

Donations in cash or in kind are not subject to income tax in the hands of the recipient no matter who the recipient is.  (They may be subject to Capital Acquisitions Tax.)

Income raised by means of a lottery (this includes ticket sales and raffles) is exempt from income tax provided a permit has been granted for the holding of the lottery.  This is the case regardless of who holds the lottery.  

Income tax is not payable on income from lands owned by charities or on rents or profits from property belonging to any hospital, public school or almshouse or vested in trustees for charitable purposes in so far as those rents or profits are used for charitable purposes.

Income from interest, annuities, dividends, shares or distributions is not subject to income tax if the recipient is a charity and the income is applied to charitable purposes only or if the income is vested in trustees for the sole purpose of repairing cathedrals, colleges, churches or other places of divine worship and is actually used for that purpose.  Income from the use of lands owned by charities is also exempt.

Trading activities

If a charity has trading activities, then the profits from the trading activity may be exempt from income tax.  (It should be noted that trading may include selling services as well as selling goods.)  This exemption arises only if the income from trading is used solely for the purposes of the charity and either

· the trade is exercised in the course of carrying out a primary purpose of the charity or 

· the work in connection with the trade is mainly carried out by beneficiaries of the charity

If a charity is engaged in farming, then the only requirement for income tax exemption is that the income is applied solely for the purposes of the charity.

In general, the Revenue Commissioners do not regard the sale of second-hand donated goods as trading at all.  (It is regarded as realising the value of gifts.)  However, it would be wise for any charity proposing to engage in such activities to check the exact position with the Revenue.  Again, in general, the profits from small-scale once-off trading activities or from ancillary activities may be exempt from tax even if all the conditions are not met; the requirement that the profits be used for charitable purposes is always absolute.

Corporation Tax

If the charity is a company, as many are, then the company is exempt from corporation tax on the same income as would be exempt from income tax.

Deposit Interest Retention Tax (DIRT)

DIRT is deducted by financial institutions from nearly all interest paid to customers.  Charities do not have to pay DIRT.  In order not to pay DIRT, the charity must quote its CHY number and the interest should be paid gross by the financial institution.  

Capital Gains Tax (CGT)

CGT normally arises when a person sells an asset such as land or shares and makes a profit.  If a charity sells an asset there is no CGT payable on the gain provided the proceeds are used for charitable purposes.  If a donor disposes of an asset by giving it to a charity, the donor pays no CGT.

Stamp Duty

Charities are exempt from stamp duty on conveyances, transfers and leases of land.  They have to pay other stamp duties in the normal way, for example, stamp duty on financial transactions.

Capital Acquisitions Tax (CAT)

CAT applies to gifts and inheritances.  A gift or inheritance which is for “public or charitable purposes” is exempt provided the Revenue Commissioners are satisfied that it will be applied to purposes which are public or charitable.  This exemption is broader than most of the others in that public purposes are included and the gift or inheritance may be used anywhere - it does not have to be used in the State.

Discretionary Trust Tax

Discretionary trust tax is imposed on certain trust funds which are not distributed.  There is a once-off charge of 6% on the value of the fund when it first becomes liable for the charge and there is an annual 1% charge after that.  Certain charities are exempt from the discretionary trust taxes – they are charities which have been created exclusively for charitable purposes in Ireland or Northern Ireland.  

Value Added Tax (VAT)

There is no general exemption from VAT for charities.  Those charities which are involved in trading may have to register for VAT if their turnover is high enough.  This means that they can then reclaim any VAT paid on purchases.  Most charities do not and cannot register for VAT which means that they cannot reclaim the VAT paid on purchases.

Rates

Rates are payable on commercial buildings.  There is an exemption for buildings owned or occupied by a charitable body and used exclusively for charitable or public purposes. This exemption is granted by the Valuation Office. In this context, the definition of charity is not necessarily the same as the definition used by the Revenue Commissioners as it comes from specific laws and not from the court case mentioned above.  The fact that an organisation is granted tax exemption by the Revenue Commissioners does not necessarily mean that it will also get a rates exemption.  

Applications for exemption from rates are dealt with by the Commissioner of Valuations.  Organisations may appeal to the Valuation Tribunal and to the courts.  

Donations to Charities

Tax relief is available for donations to certain charities and to first and second level schools and third level institutions.  The charities must have had approval for tax relief for at least three years and must provide detailed information to the Revenue.  The Revenue Commissioners issue an authorisation to qualifying charities – this is issued for a maximum of five years and is renewable. 

The donation must be of money (and not, for example, property or valuables).  The minimum donation which attracts tax relief is €250 and there is no upper limit.  The relief is available at the individual’s highest rate of tax.

If the donor is paying tax under PAYE, the Revenue Commissioners will give the tax relief to the charity and not to the donor.  If the donor is self-employed, the tax relief is grated to the donor.  Companies may claim the contribution as a deduction when compiling their accounts.

So, if you want to contribute €1000 to a charity and you are a PAYE taxpayer, you can actually contribute €580 and the Revenue will give the charity €420 (if you are a higher rate taxpayer).  You must also sign the relevant form which allows the charity to claim the tax.  If you are self-employed, you give the whole €1,000 to the charity and reclaim the tax relief from the Revenue.

Further information is available at www.revenue.ie
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